United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







UNITf.D STATES ' 
-C:U ST OF Ar’Ph.vLS f- UK 1'i 
DtSTKIC I Oh COLU:vioi>-. 


■j 


-May 12 mt: 


r S , 


•;! * wS n , >« 


No. S451y 


-<7 

* 


•fM.3RK 


» — 




■, - *• 0 


r: 


i "4 1 , " 

' ,* 1 •;*> ■ 


. .V• • 


District of Columbia 


April Term, 1943 

' . , — 

■ ■ ■■ 9 ^ ^ 

J L _ . 

' Mary B. Williams and Josephine M. Storm, appell| 

M 

\v. m 

United States of America, appeij.ee 


"* * ' . V 1- ' v * * , ^ 

. * *r v -- > - * . 

; “ 

APPEAL FROM TEE DISTRICT COURT OF TEE UNITED STATES 
FOR TEE DISTRICT OF. COLUMBIA 


— •l ?•* 


BRIEF ABB APPENDIX ON BEHALF OF APPELLEE 




• f .. ‘ • * • % ; 

.. ** V, * s 

. 


.v * 


•V 


. - •} 
„ S • 


EDWARD EL CURRAN, 

•• S 'United States Attorney , \ 

CHARLES R MURRAY, 

JOHN P. BURKE, 

Assistant United States Attorneys, 

Attorneys for Appellee. 




AM 





INDEX 


SUBJECT MATTER INDEX > 

Page 

Counterstatement of the case .. 1 

Statute involved__ 1-2 

Issues involved...•_.... 3 

Summary of argument. 4 

Argument.5 

Conclusion. 10 

Appendix.. 13 

TABLE OF CASES CITED 

Carnahan v. United. States, S Cir., 35 F. (2d) 96. 5 

Crichton v. United States , 92 F. (2d) 224, 67 App. D. C. 300 1937_ 4 

Grand Trunk Ry. Co. v. United States, 7 Cir., 229 Fed. 116 (1916)_ 10 

Guiffrida v. State, 61 Ga. App. 595, 7 S. E. (2d) 34 (1940). 5 

Johnson v. People, 33 Colo. 224, 80 P. 133 (1905). 8 

Knight v. Hudspeth, 10 Cir., 112 F. (2d) 137 (1940)... 7 

Krause v. United States, 8 Cir., 267 Fed. 183 (1920)... 7 

Lehman v. District of Columbia, 19 App. D. C. 217 (1902). 6 

McKelvey v. United States. 260 U. S. 353 (1922). 5, 6 

Morrison v. California, 291 U. S. 82 (1934). 9 

Nicoli v. Briggs, 10 Cir., 83 F. (2d) 375_ 7 

Queen v. United States, 64 App. D. C. 301, 77 F. (2d) 780 (1935)_ 5 

Seele v. United States, 8 Cir., 133 F. (2d) 1015 (1943). 5 

Smith v. United States. 8 Cir., 157 Fed. 721 (1907). cert, denied, 208 

U. S. 618. 7 

State v. Aiken, 109 la. 643. 80 N. W. 1073 (1899). 9 

State v. Clements, 15 Ore. 237, 14 P. 410 (1887). 9 

State v. DeGroat, 259 Mo. 364. 16S S. W. 702 (1914). 4, 5 

State v. Lee. 69 Conn. 186, 37 At. 75 (1897)---- 5, 8 

State v. Wells, 35 Utah 400, 100 P. 681 (1909). 5 

United States v. Tot, 131 F. (2d) 261 (1942), (U. S.) No. 569, argued 

April 4, 1943, 11 U. S. L. Week 3323. 9 

Worthington v. State. 92 Md. 222, 237, 48 At. 355. 356 (1901). 8 

STATUTES CITED 

District of Columbia Code, sec. 22-201... 1-2 

United States Code. Title 18, sec. 408a__ O 


527021—43 - 1 ( 1 ) 






























n 

MISCELLANEOUS CITATIONS 

Pip 


Amer. L. Inst. Code of Criminal Procedure, sec. 175 (1931)_ 7 

Bishop's New Criminal Procedure, VoL III, sec. 669 (1) (1913)_ 5 


Blackstone, Vol. IV, page 198, II Cooley’s Blackstone (4th ed., 1899) 

1364. 

Miller on Criminal Law (1934), 444, sec. 144_ 

Note 19 Ann. Cas. 636_ 

Wharton on Criminal Law (12th ed., 1932) Vol. I, sec. 126_ 

Wharton on Criminal Law (12th ed., 1932), Vol. I, sec. 783_ 


CO CO ^ 00 00 









In the United States Court of Appeals for the 
District of Columbia 


April Term, 1943 


No. 8451 

Mary B. Williams and Josephine M. Storm, appellants 

v. 

United States of America, appellee 


APPEAL PROM THE DISTRICT COURT OP THE UNITED STATES 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

Appellants herein, Mary B. Williams and Josephine Storm, 
were, on September 14,1942, indicted for the crime of abortion 
(App. 15). Appellants entered a plea of Not Guilty on Sep¬ 
tember 18, 1942, and were placed on trial January 13, 1943. 
On January 14, 1943, a verdict of guilty as indicted was re¬ 
turned as to each appellant. A motion for a new trial was 
filed on January 18, 1943. On January 29, 1943, appellants 
were sentenced to serve a term of from one to three years im¬ 
prisonment. Notice of appeal was filed on February 2, 1943 
(App. 16). 

The statute defining abortion in the District of Columbia 
reads as follows: 

Whoever, with intent to procure the miscarriage of 
any woman, prescribes or administers to her any medi¬ 
cine, drug, or substance whatever, or with like intent 
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uses any instrument or means, unless when necessary 
to preserve her life or health and under the direction 
of a competent licensed practitioner of medicine, shall 
be imprisoned for not more than five years; or if the 
woman or her child dies in consequence of such act, by 
imprisonment for not less than three nor more than 
twenty years. Act of March 3, 1901, 31 Stat. 1322, ch. 
854, sec. 809. Sec. 22-201, D. C. Code (1940). 

The indictment in this case charged as follows: 

That one Enid F. Casber, on, to wit, the fifteenth day 
of July 1942, was pregnant with child, and that on, to 
wit, the said fifteenth day of July 1942, and at the Dis¬ 
trict of Columbia aforesaid, one Mary B. Williams and 
one Josephine M. Storm, well knowing the premises 
aforesaid, unlawfully, feloniously, knowingly, wilfully, 
and with intent to procure the miscarriage of the said 
Enid F. Casber, in and upon the said Enid F. Casber, 
then and there being, did use a certain instrument, to 
wit, a catheter, the use of said instrument as herein¬ 
before alleged being not then and there necessary to 
preserve the life or health of the said Enid F. Casber, 
as they, the said Mary B. Williams and the said Jose¬ 
phine M. Storm, then and there well knew; against the 
form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. (App. 15.) 

It will be observed that this indictment negatived necessity 
to preserve the life or health of the complaining witness, but 
did not negative that appellants acted under the direction 
of a competent, licensed practitioner. 

The complaining witness testified that in July 1942, while 
pregnant, she went to the home of appellant Storm on two 
occasions, for the purpose of having an abortion performed. 
Arrangements were made and the operation was performed 
there by appellant Williams. Thereafter the complaining wit¬ 
ness became sick and called a doctor, who had her sent to the 
hospital. Two doctors testified that an abortion had been 
performed. 
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The prosecution closed its case in chief without introducing 
any direct evidence that the operation was not necessary to pre¬ 
serve the life or health of Enid Casber. Government counsel 
stated that he did not believe such evidence was necessary, and 
that he relied instead on the showing that the operation was 
not performed under the direction of a competent, licensed 
practitioner. Appellants’ motion for a directed verdict based 
on the failure of the prosecution to prove that the operation 
was not necessary to preserve life or health was overruled. 

Appellant Storm admitted that she knew the complaining 
witness, but denied the charge of abortion and denied that any 
operation was ever performed on the girl at her house. Appel¬ 
lant Williams’ defense was that she was not in Washington on ] 
the day the operation was alleged to have been performed, ! 
July 15,1942. 

The Court instructed the jury, among other things, that the 
prosecution was required to prove either (1) that a miscar¬ 
riage was not necessary to preserve the life or health of the 
complaining witness, or (2) that the operation was not per¬ 
formed under the direction of a competent, licensed practitioner 
of medicine. Thereupon the jury returned a verdict of guilty 
as indicted (Bill of Exceptions. App. 19-21). 

STATEMENT OF ISSUES INVOLVED 

The concurring existence of two conditions, i.e.. necessity 
and action under competent medical direction, are specified in 
the statute as essential to the legality of an abortion. Non¬ 
existence of either condition makes the operation criminal. 
The indictment negatived the necessity of the operation but 
not that it was performed under competent medical direction. 
At the trial, however, no direct evidence of nonnecessity was 
introduced and the prosecution rested in Teliance on the 
showing made that the operation was not performed under 
competent medical direction. Under the Court’s instruction, 
however, the jury could have based its verdict on a finding 
of nonnecessity or of absence of competent medical direction, 
although there was no direct evidence to establish the for¬ 
mer and the latter was not alleged in the indict- 
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inent. In these circumstances, appellee feels that the judg¬ 
ment can be sustained only on the theoiy that the indictment 
heed not negative and the prosecution need not disprove the 
existence of either of the two conditions which must exist to 
i justify abortion. If this be so, and the burden be on the de- 
i fendant of introducing evidence as to the existence of the con¬ 
ditions, then the allegation of nonnecessity in the indictment 
Was surplusage not required to be proved, and the Court’s in¬ 
struction was error favorable to the accused. Accordingly, ap¬ 
pellee states the issue as follows: 

Does an indictment charging the crime of abortion as 
defined by the local statute have to negative the ex¬ 
istence of the exception stated there? 

SUMMARY OF ARGUMENT 

The general rule is that exceptions in a statute, criminal or 
otherwise, are defensive matter and need not be negatived 
i or disproved in the indictment or other pleading. There is 
nothing in the local abortion statute removing it from the 
1 operation of the general rule. That statute completely defines 
the offense without reference to the exceptions. The excep- 
I tion of necessity was defensive matter at common law and 
there is nothing to indicate the lawmakers intended to shift 
• the burden. The nature of the exception and the relative 
convenience of proof tend to corroborate the application of the 
general rule. A contrary conclusion would seriously affect the 
effective application of the statute. 

ARGUMENT 

! An indictment charging the crime of abortion as defined by 
Sec. 22-201, D. C. Code (1940), need not negative the excep¬ 
tion stated therein 

It appears that the weight of authority is adverse to ap- 
! pelled’s contention. See (Note) 19 Ann. Cas. 636, and see cases 
collected in State v. DeGroat, 259 Mo. 364,168 S. W. 702 (1914). 
i The case of Crichton v. United States, 92 F. (2d) 224, 67 App. 
i D. C. 300 (1937) did not involve this particular question. 
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In stating the issue as it has and contending for the negative 
appellee has rejected the view that, while the burden of es¬ 
tablishing the exception is on the prosecution, a prima facie 
case of nonnecessity is made out with the aid of a presumption 
that miscarriage, being the exception rather than the rule, is 
not necessary to preserve the life or health of the mother. 
State v. Lee, 69 Conn. 186, 37 At. 75 (1897); State v. DeGroat, 
259 Mo. 364, 168 S. W. 702 (1914); Guifirida v. State, 61 Ga. 
App. 595, 7 S. E. (2d) 34 (1940). For a criticism of this view 
see State v. Wells, 35 Utah 400, 100 P. 681 (1909). In State 
v. Lee, supra, the Court likened the issue to the issue of insan¬ 
ity. However, the analogy would not seem complete in view 
of the fact that an indictment need not negative the defense 
of insanity. Ill Bishop’s New Criminal Procedure (1913) 
1643, sec. 669 (1) The view that the indictment must nega¬ 
tive necessity but that a prima facie case is made out by re¬ 
course to a presumption seems a play on words and an artificial! 
doctrine of no value to either side. Appellee does not feel that] 
it can urge this view on the Court. 

A. The general rule is that an indictment need not negative exceptions in 

the statute defining the crime 

There is no infallible guide as to when it is necessary that an 
indictment negative exceptions in a statute, but in each case it 
must be determined whether the offense can be accurately 
defined following the statute without reference to the excep¬ 
tion. Queen v. United States, 64 App. D. C. 301, 77 F. (2d) 
780 (1935). Generally, the indictment need not negative the 
exceptions, Carnahan v. United States, 8 Cir., 35 F. (2d) 96, 
and the modern view is that this is so regardless of the position 
in the statute occupied by the excepting clause. Seele vJ 
United States, 8 Cir. 133 F. (2d) 1015, 1019 (1943). For Fed¬ 
eral courts, the controlling statement of the law is to be found 
in the case of McKelvey v. United States, 260 U. S. 353, 
356-7 (1922): 

One ground of objection is that the indictment con-| 
tains no showing that the accused were not within the 
exception made in the proviso to sec. 3. This is not 
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a valid ground. By repeated decisions it has come to 
be a settled rule in this jurisdiction that an indictment 
or other pleading founded on a general provision de¬ 
fining the elements of an offense, or of a right conferred, 
need not negative the matter of an exception made by a 
proviso or other distinct clause, whether in the same 
section or elsewhere, and that it is incumbent on one 
who relies on such an exception to set it up and es¬ 
tablish it. 

1 The proper course to be followed in a particular instance 
can better be determined from illustrations than from argu- 
1 ment on general principles. The following illustrations show a 
variety of statutes containing exceptions, and in each case it 
was held that the indictment need not negative the exception: 

1 1. Statute: “* * * no person by force, threats, intimi¬ 

dation, * * * shall prevent or obstruct free passage or 
transit over or through public lands: Provided, This section 
shall not be held to affect the right or title of persons, who 
have gone upon, improved, or occupied said lands under the 
land laws of the United States, claiming title thereto, in good 
faith ” McKelvey v. United States, 260 U. S. 353 (1922). 
[Italics supplied.] 

2. Statute (Act of March 3, 1893. c. 204. 27 Stat. 563, 565, 
regulating sale of intoxicating liquor in the District of Co¬ 
lumbia), Sec. 3: “* * * no intoxicating liquors shall be 

1 sold, * * * between twelve o’clock midnight and four 

i o’clock in the morning, during which last-named hours and 
on Sundays every barroom and other place where intoxicate 
1 ing liquors are sold shall be kept closed and no intoxicating 
liquor sold: Provided, That the keeper of any hotel or tavern 
having a license under this act may sell intoxicating liquors to 
bona fide registered guests in his hotel or tavern at the meals 
or in the rooms of such guestsLehman v. District of Co¬ 
lumbia, 19 App. D. C. 217 (1902). [Italics, supplied.] 

3. Statute (13th Amendment to the Constitution): 
“Neither slavery nor involuntary servitude, except as punish¬ 
ment for crime whereof the party shall have been duly con¬ 
victed, shall exist within the United States, or any place sub- 
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ject to their jurisdiction.” Smith v. United States, 8 Cir., 157 
Fed. 721, 726-7 (1907), cert, denied, 208 U. S. 618. [Italics 
supplied.] 

4. Statute (18 United States Code sec. 408a) : “Kidnaped* 
Persons; Transportation, etc., of Persons Unlawfully 
Detained. Whoever shall knowingly transport or cause to be 
transported, or aid or abet in transporting, in interstate or for¬ 
eign commerce, any person who shall have been unlawfully- 
seized, confined, inveigled, decoyed, kidnaped, abducted, Gl¬ 
eamed away by any means whatsoever and held for ransom 
or reward or otherwise, except, in the case of a minor, by a par¬ 
ent thereof, shall, upon conviction, be punished * * *]’ 
Knight v. Hudspeth, 10 Cir., 112 F. (2d) 137 (1940). [Italics 
supplied.] 

5. Statute (Act of June 29, 1906. sec. 1, 34 Stat. 584): “No 

common carrier subject to the provisions of this Act, shall, after 
January first, nineteen hundred and seven, directly or indi¬ 
rectly, issue or give any interstate free ticket, free pass, or fre^ 
transportation for passengers, except * * * to necessary 

caretakers of livestock, poultry, and fruit; * * *” KrausIp 

v. United States, 8 cir., 267 Fed. 183 (1920). [Italics sup¬ 
plied.] 

6. Statute (8 U. S. C. sec. 156a): “Any alien ( except an ad¬ 
dict who is not a dealer in, or peddler of, any of the narcotic 
drugs mentioned in this section) who, after February 18,1931, 
shall be convicted * * for violating narcotic laws shall 
be deported. Nicoli v. Briggs, 10 Cir., 83 F. (2d) 375, 379. 
[Italics supplied.] 

From these illustrations it can be seen that the Federal 
courts are in accord with the recommendations of the Amerif 
can Law Institute’s Code of Criminal Procedure (1931) Sec. 
175: 

Exceptions .—No indictment or information for ah 
offense created or defined by statute shall be invalid o| 
insufficient merely for the reason that it fails to nega¬ 
tive any exception, excuse or proviso contained in the 
statute creating the offense. 

•>27021—43-2 
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b. The local statute defining abortion did not effect any change in the 

requirements of pleading 

Abortion was a crime at common law, 1 although the weight 
' of authority is that it was a misdemeanor. Worthington v. 
State, 92 Md. 222, 237, 48 At. 355, 356 (1901). I Wharton 
Crim. Law (12th ed., 1932) 1073, sec. 783. And at common 
law it was a defense to prosecution that the operation was 
i necessary to save the life of the mother. Miller on Criminal 
Law (1934), 444, sec. 144. This, of course, is but an applica¬ 
tion of the rule that in extreme necessity, the sacrifice of one 
life is excusable to save another. I Wharton on Criminal Law 
i (12th ed., 1932), § 126. But certainly it cannot be contended 
that the defense of necessity had to be negatived at common 
law any more than other possible defenses. Appellee does 
! not acknowledge that there is any subtle alchemy in legislation 
which should require a change in the rules of good pleading. 

i c. The nature of the exception and the relative convenience of proof tend 
to support the view that the pleading and proof of the exception is 
properly defensive matter 

Many courts have taken judicial notice of the fact that mis- 
1 carriage as a necessity is the exception rather than the rule, 
and that normally pregnancy and delivery may be safely ac¬ 
complished without serious danger to the mother. State v. 

1 Lee, 69 Conn. 186,37 At. 75 (1897); Johnson v. People, 33 Colo. 

224 ; 80 P. 133 (1905). The reports of reputable medical 
bodies carried in our daily newspapers as to the appalling 
i annual number of criminal abortions bears testimony to the 
1 verity of these views. If miscarriage as a necessity is com- 
i paratively rare, then it would seem more likely that the legis¬ 
lature intended to require the defendant to plead it as a 
defense. 

Again, relatively speaking, a defendant is better situated 
1 to know whether the operation is performed under medical 
direction to preserve life or health. Why should he not be 
required to show what is so peculiarly within his knowledge? ' ^ 

1 IV Blackstone 198, II Cooley’s Blackstone (4th ed., 1899) 1364: “To 
kill a child in its mother’s womb, is now no murder, but a great mis- 

'Mr 5 t frCj (^/^33) 
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It has been suggested that relative convenience of proof in 
criminal cases is no reason for relieving the prosecution of overt* 
coming the presumption of innocence beyond a reasonable 
doubt. State v. Clements , 15 Ore. 237, 14 P. 410 (1887). 
But we know that this is not true, for at every turn we meet 
instances where the legislature has created a presumption 
against a defendant because of his peculiar access to the truth I 2 
Certainly, if a defendant has performed an abortion he will 
readily know whether he acted to preserve life or health and 
under competent medical direction. If the mother should 
die, the defendant will be the only person who can set the score 
right on this. 

It has been suggested, also, that it will be as easy for th 
prosecution to negative necessity as for the defendant to alle; 
it. State v. Aiken, 109 la. 643, 80 N. W. 1073 (1899). Thi: 
proposition certainly does not demonstrate itself and appellee 
submits that it is questionable. But the local statute is sp 
written as to make it even less valid. The local statute differs 
from every statute appellee has come across in that it sets up 
a single exception requiring the existence of two concurren t 
conditions, i. e., necessity and competent medical direction. 
Most other statutes have the exception for necessity and some 
allow for action on medical advice, but none tie the two condi ¬ 
tions together as does the D. C. Code. The second conditio^ 
in the statute, competent medical direction, is a matter s<j> 
completely within the exclusive knowledge of the defendant 


2 Morrison v. California, 291 U. S. 82, 88 (1934); United State s v. Tot t 
131 F. (2d) 261 (1942)—U. a—. No. 569, argued April 4, 1943, 11 U. S. Lv 
Week 3323 (possession of firearm by any person convicted of a crime of 
violence made presumptive evidence that such firearm was received in 
interstate commerce). 

The so-called “Lindbergh law” (18 U. S. C., sec. 408a) provides that 
“Whoever shall knowingly transport • • • in interstate commerce 

• * * any person who shall have been unlawfully * • • kidnaped 

• * • and held for ransom * • * shall, upon conviction, be pun¬ 
ished * • *: Provided , That the failure to release such person within 
seven days after he shall have been unlawfully * • • kidnapped 

• • • shall create a presumption that such person has been trans¬ 
ported in interstate or foreign commerce, but such presumption shall no^ 
be conclusive.” 

(Ut AML. j =U, 33*3 l . t 0<f </d) 


that the only practical solution is to require a defendant to 
establish its existence. If this be correct, then it would seem 
only consistent that the other condition also, necessity, be 
viewed as defensive matter. To require the prosecution to 
negative and disprove necessity in each case would as a prac¬ 
tical matter nullify the other half of the exception, competent 
medical direction. This result would follow because should the 
prosecution fail to offer proof of nonnecessity, presumably the 
defendant would be entitled to an acquittal for failure of proof 
and would thereby escape the necessity of proving that he acted 
under medical direction, although that is a concurrent condi¬ 
tion of the exception. 

CONCLUSION 

While it appears that indictments for abortion drawn under 
the local statute have customarily negatived the exception 
for necessity, appellee believes that the necessity for so doing 
should be reexamined because such form of pleading contains 
pitfalls for the prosecution which are unnecessary for the pro¬ 
tection of the accused. The general rule that exceptions in a 
statute are defensive matter and need not be negatived or 
disproved by the prosecution should be applied in this case, 
lit would seem that, in reason, a defendant with a bona fide 
defense would be able to establish it with ease, especially in 
view of the fact that a complete defense requires advice of a 
competent medical practitioner. It would seem very simple 
for an accused to produce the practitioner as a witness, whereas 
the prosecution generally will be at a loss to know of his exist¬ 
ence or identity. If this view be taken, then the allegation in 
the indictment that the operation was not necessary to preserve 
the life or health of Enid Casber was an unnecessary negative, 
and surplusage not required to be proved. Grand Trunk Ry. 
Co. v. United States, 7 Cir., 229 Fed. 116,119 (1916), cert, denied 
241 U. S. 681. The Court's instruction putting the burden of 
disproving either one or the other of the conditions on the 
prosecution was. then, error favorable to the accused and not 
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cause for reversal. Especially ought this to be so where no 
contention is made that the operation was necessary or per¬ 
formed under medical direction, but the defense is in the one 
case an alibi and in the other a complete denial. 

Respectfully submitted. 


Edward M. Curran, 

United States Attorney, 
Charles B. Murray, 

John P. Burke, 

Assistant United States Attorneys, 

Attorneys for Appellee . 
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G. J. No. Orig. 
Criminal No. 70,544 
Abortion 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Filed in open court Sept. 14, 1942. Charles E. Stewart, 
Clerk. 

July Term, A. D. 1942 


District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 

4 

for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Enid F. Casber, on, to wit, the fifteenth day of 
July 1942, was pregnant with child, and that on, to wit, the said 
fifteenth day of July 1942, and at the District of Columbia 
aforesaid, one Mary B. Williams and one Josephine M. Stornti, 
well knowing the premises aforesaid, unlawfully, feloniously, 
knowingly, wilfully and with intent to procure the miscarriage 
of the said Enid F. Casber, in and upon the said Enid F. Cain 
ber, then and there being, did use a certain instrument, to wit, 
a catheter, the use of said instrument as hereinbefore alleged 
being not then and there necessary to preserve the life or 
health of the said Enid F. Casber, as they, the said Mary B. 
Williams and the said Josephine M. Storm, then and there 
well knew; against the form of the statute in such case made 
and provided, and against the peace and government of tne 
said United States. 

Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

W. Hayden Collins, 

Foreman. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Criminal No. 70,544 

7 / 

Charge, Abortion 

United States of America v. Mary B. Williams and 
Josephine M. Storm 


Filed, Feb. 2, 1943. Joseph W. Stewart, Clerk. 


Atty. for each, Ben Lindas 


Date 


1942 


8«pt 14- 
Sept. IS 

Sept. 18. 


Presentment and indictment filed. 

Each: Rccog. $2,000.00 taken with I. B. Jones, surety. 

Letter from D. A. authorizing $2,000.00 bond filed. 
Each- Arraigned. Plea not guilty. 


IMS 

Jan. 13.. 

Jan. 14.. 


Jan. 18 
Jan. 29 


Teb. 2.. 


Each: Jury sworn and respited until tomorrow. 

Each: Trial resumed, same jury; verdict each guilty as indicted. 
Defendant committed to Washington Asylum and Jail. 
Order to provide food issued. 

Each: Motion for new trial filed. 

Each: Sentenced to imprisonment. 

For period of one (1) year to three (3) years. 

Judgment signed (Adkins, J.). 

Each: Notice of Appeal filed. $5.00 Clerk’s fee paid. 


Date, February’ 2, 1943. 

Attest: 

[seal] Charles E. Stewart, 

Clerk. 

By Marion E. Lewis, 

Deputy Clerk. 


r 
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DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 70,544 

United States op America v. Mart Williams and 
Josephine Storm 

Filed, Feb. 2,1943. Joseph W. Stewart, Clerk. 

Notice of appeal 

Name and address of appellants: Mary Williams, 705 4th 
St. NW..; Josephine Storm, 2430 Min. Avenue SE. 

Name and address of appellant attorney: Ben Lindas, 520 
7th Street SW., Washington, D. C. 

Offense: Abortion. 

Date of judgment: Verdict Jan. 14, 1943—Sentence, Jan. 
30, 1943. 

Brief description of judgment or sentence: Each sentenced 
for from one to three years. 

Name of prison where now confined, if not on bail: District 
of Columbia Jail. 

We, the above-named appellants, hereby appeal to tl^e 
Court of Appeals of the District of Columbia from the judg¬ 
ment above-mentioned on the grounds set forth below. 

Josephine Storm, 

Mart Williams, 

Appellants. 

Ben Lindas, 

Attorney for Appellants. 

Date: February 2, 1943. 


grounds of appeal 

1. The indictment stated that a catheter was used and not 
being necessary to preserve life or health of complaining wit¬ 
ness. There was no evidence to prove it was not necessary 
either by direct testimony or by inference. A motion for di¬ 
rected verdict for failure of proof was denied. 
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2. There was not sufficient evidence to sustain the verdict. 
In addition to facts stated above there- was no proof of use 
of a catheter, nor that any instrument used caused an abor¬ 
tion. No evidence of the complaining witness was corrobo¬ 
rated except that an abortion had been performed. 

A true copy. 

Test: 

Charles E. Stewart, 

Clerk. 

Marion E. Lewis, 

Deputy Clerk. 

9 IN THE DISTRICT COURT OF THE 
! UNITED STATES 

DISTRICT OF COLUMBIA 

! Criminal No. 70,544 

« 

United States of America v. Mary Williams and Josephine 
i Storm, defendants 

Filed, Apr. 1,1943. Charles E. Stewart, Clerk. 

i Assignment of errors 

1. The Court erred in refusing to grant a directed verdict 
of not guilty, upon motion of said defendants, for the reason 
that the government had not offered proof of any kind to 
establish the essential part of the indictment which read, 
“That the use of the said instrument as hereinbefore alleged 
was not necessary to preserve the life or health” of the com¬ 
plaining witness. 

2. The Court erred in refusing to grant a new trial for the 
reason that at said trial no proof had been offered that the use 
of the instrument alleged to have been used, was not necessary 
to preserve the life or health of the complaining witness. 

I Ben Lindas, 

Ben Lindas, 

! 520 7th Street SW., 

Attorney for defendants. 
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10 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
Criminal No. 70,544 

United States v. Mary B. Williams and Josephine M. 

Storm 

Filed April 1, 1943. Charles E. Stewart, Clerk. 

Bill of exceptions 

Be it remembered that the above-entitled cause came on 
for trial on January 13, 1943, and was concluded on January 
14,1943. 

To sustain the issues on its part joined, the United States; 
offered the following witness, who being first duly sworn ac ¬ 
cording to law, testified on oath as follows: 

Enid F. Casber testified that in July 1942 she was pregnant 
and desired an abortion performed. She went to the home of 
the defendant, Josephine M. Storm, and told her she desired 
to have an abortion performed, and Mrs. Storm told her she 
would make the arrangements and communicate with her lately 
A few days thereafter, which was about July 15, 1942, witness 
again went to the home of Josephine M. Storm, which is in the 
District of Columbia, and was taken to a room in that house 
where the defendant Mary B. Williams was, and on that 
occasion witness got on a double bed that was in that room 
and the defendant, Mrs. Williams, came into the room and 
told witness not to be afraid. The defendant, Mary B. Wil¬ 
liams, then inserted in the body of witness some sort of too). 
The operation consisted of putting a metal tube of some kind 
in the witness’ person. It took about ten or fifteen minute^- 
This instrument was about six inches long. Witness does nojt 
think it was solid. It was some kind of metal and about an inch 
in diameter and probably nickel or chromium plated. Dej- 
fendant Williams did not give witness any medicine or anjr 
thing. Witness gave Mrs. Storm three $20 bills beforle 

11 the operation was performed. The defendant Wil¬ 
liams was not present when the money was handed to 


20 


defendant Storm. After the operation was performed witness 
went home. She did not begin to get sick until about two days 
afterwards. Mrs. Storm had told witness to call her up if 
witness did not feel well. Witness called Mrs. Storm Friday 
night, which was two days after the operation. Mrs. Storm 
stated she had another case that was pretty bad and she did 
not want witness to bother her about witness’ case unless it 
was absolutely necessary. Witness had Dr. Murphy come to 
see her and was sent to Gallinger Hospital Tuesday night. 
Witness had the defendant Williams’ name when witness first 
went to see the defendant Storm. 

Dr. Cristopher J. Murphy testified that he is a Deputy 
Coroner for the District of Columbia and is also engaged in pri¬ 
vate practice. Witness was called to see Enid F. Casber and 
from his external examination of her and the history obtained 
from her and the characteristics of the case, he made a diagnosis 
of abortion. Witness called Gallinger Hospital and had the 
patient taken there. 

i Dr. John W. Mahoney testified that Enid F. Casber was 
committed to Gallinger Hospital on July 27, 1942, had suffered 
an incomplete abortion and an operation was performed and 
fragments of afterbirth removed from her uterus. She was 
treated and discharged as improved on July 29,1942. 

Officer H. H. Carper of the Metropolitan Police Department 
•testified that he arrested the defendants, and the defendant, 
Mary B. Williams, made a complete denial of the charge, 
i At the conclusion of the evidence for the government, the 
Court of its own motion called government counsel to the bench 
and inquired whether the prosecuting attorney intended to of¬ 
fer any evidence to support the allegation of the indictment 
that the use of the instrument was not necessary to preserve 
the life of Enid F. Casber. The attorney for the government 
stated that he did not believe such proof was necessary 
and rested, without further evidence on the subject 
12 than has been hereinbefore referred to. Counsel for 
the government stated that he relied upon the showing 
that the operation was not performed under the direction of a 
competent, licensed practitioner of medicine. Thereupon 
counsel for the defendant moved for a directed verdict of not 
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guilty. The court overruled the motion and an exception was 
noted. 

Thereupon the defendant, Mary B. Williams, introduced 
evidence consisting of testimony of herself and other witnesses 
to the effect that she was not present at the time and place of 
the alleged use of the instrument on Enid F. Casber. The de¬ 
fendant, Mary B. Williams, testified further that she had never 
seen the said Enid F. Casber in her life until after she, the de¬ 
fendant, was arrested in this case. 

In instructing the jury on the elements of the offense charged, 
the Court instructed the jury that it was the duty of the gov¬ 
ernment to prove three things: That the complaining witness 
was pregnant; that a miscarriage was not necessary to preserve 
her life or health, or was not performed under the direction of 
a competent, licensed practitioner of medicine; and that the 
defendant used the instrument in and upon the body of the 
complaining witness with intent to procure a miscarriage. 
The Court fully and carefully instructed the jury in all other 
respects. The jury returned a verdict of guilty as indicted. 

For the reason that the foregoing matters are not of record, 
the defendants, Mary B. Williams and Josephine M. Storm, 
move that they be made of record so that said defendants may 
prosecute their appeals to the United States Court of Appeals 
for the District of Columbia, which is accordingly done; and 
the defendants, Mary B. Williams and Josephine M. Storm, 
present this their bill of exceptions and ask that it be 
13 settled and signed, which is done this first day of April 
1943. 

By the Court: 

Jesse C. Adkins, 

Justice . 

Submitted by: 

Ben Lindas, 

Ben Lindas, 

Attorney for Defendants . 

I consent to the settlement and signing of this bill of ex¬ 
ceptions: 

Charles B. Murray, 

Charles B. Murray, 

Assistant United States Attorney . 
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